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Terminology




What is an Indian Tribe?

* “a distinct political society separated from others capable of managing its own
affairs and governing itself"

* “a domestic dependent nation”
* NOT a “foreign” state

* Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (2831)

* a "unique aggregation possessing attributes of sovereignty over both their
members and their territory” United States v. Wheeler, 435 U.S. 313, 323 (2978)




Tribes Today

574 federally recognized tribes —
229 are village groups in Alaska.

326 federally recognized Indian
reservations — tribes’ land
holdings vary.

During the 1950’s, Congress
terminated the federal
relationship with more than 100
tribes.

2020 Census Data: 9.7 million
(2.9%) self-identified as
American Indian and Alaska
Native alone or in combination
with another race.

Indian Lands of Federally Recognized Tribes
of the United States

Sotde 1.22% 000
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Themes of
Indian
Law

(1) Tribes are sovereign governments with inherent powers
of self-government.

(2) Diminished Tribal Sovereignty Doctrine: Tribal
sovereignty is subject to Congressional power;

(3) Congressional Plenary Power Doctrine: Congressional
authority over Indian affairs is plenary and exclusive;

(4) State governments have no authority to regulate
Indian affairs absent Congressional delegation; and

(5) Trust Doctrine: Federal government has trust
responsibility to protect tribes and their resources.



Tribal Sovereign Immunity

* One of the most important doctrines in modern Indian law.

* Tribes are protected from suits in the same way the United States is
shielded from liability in domestic courts.

* This sovereign immunity applies in state, federal and tribal courts.

* However, it's not a shield against suits brought by the US against
tribes.



Sovereign Immunity

* Tribes enjoy sovereign immunity from suit even when a tribe is engaged in off-
reservation commercial activities. Kiowa Tribe of Okla. v. Mfg. Technologies,

Inc., 523 U.S. 751 (1998).
* Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024 (2014).

* Waivers of sovereign immunity must be “clear” and unequivocal. C&L Enters.
Inc. v. Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S. 411 (2001).

* Waivers must be granted and authorized in accordance with tribal law.
Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282 (21th Cir. 2003).



Sources of Indian Law

. United States Constitution

. Treaties with Indian tribes

. Acts of Congress

. Federal regulations

| . Executive Orders

cax Sy el N . Judicial Opinions — Supreme Court
| . International law

In FUNE, 1744




Indian Commerce Clause 1787

CLE I, SECTION 8, CLAUSE 3:
{E CONGRESS SHALL HAVE POWER]

TO REGULATE COMMERCE WITH FOREIGN NATIONS,
AND AMONG THE SEVERAL STATES,
AND WITH THE INDIAN TRIBES;

 Theoretically, local and state authorities have no rights regarding
Native American affairs.

» Historically this has not always been the practical reality for Native
American tribes.






Johnson v. Mcintosh, 21 U.S. 543 (1823)

o First of Marshall Trilogy

o |ssue: Validity of a grant of land made by tribal chiefs (Chiefs of Illinois and
Piankeshaw tribes) to private individuals (Johnson) in 1773 and 1775

o US gov't purportedly gives the same land to other settlers (Mclntosh)

o Later, first of Trade and Intercourse Acts (1790) prohibited such transactions

> Non-Indians couldn’t acquire land from Indians except by treaty
o Legislation didn't characterize nature of Indian interest in those lands



Map of Land Claims in Johnson v. M’Intosh

The Land at Issue

o Lands described in filed statement of facts.

> Most of M’Intosh’s land in southwestern lllinois,
outside lower Wabash purchase.

o Companies argued most of the land
overlapped, but there were some ambiguities in
the Companies’ description of boundaries.

Legend
E= Tracts Purchased by llinois Company (1773)
[ Tracts Purchased by Wabash Company (1775)

[l 7ovnships Containing Meintosh Purchases of 1815 (at issue in case)

D Township Containing Mclntosh Purchase of 1819 (not at issue in case)

50. https://scholarship.law.wm.edu/facpubs/50



Johnson v. M’Intosh &
the Doctrine of Discovery

- Established the doctrine that only the federal government had the authority to enter into
land deals with the tribes.

* Court found Indian lands in the U.S. were granted to the federal government through
treatgi with Great Britain and that “these grants have been understood by all to convey a
title to the grantees, subject only to the Indian right of occupancy.

« The Court acknowledged that, despite the U.S. holding title to the lands, tribal rights to
occupy an q[rea could not be extinguished unless the tribe ceded its rights to the
government.

« “They were admitted to be the rightful occupants of the soil...but their rilglhj[s to complete
sovereignty, as 1r_1de1,2end.ent nations, were necessarily diminished, and their power to
dispose of the soil, at their own will, to whomsoever they i)leqsed, was denied by the
orlg(linaltfl,l,ndamental principle, the discovery gave exclusive title to those who
made it.



Cherokee Nation v. Georgia (1831)

*At Issue: whether the Supreme Court has original jurisdiction.
*Art. lll, §2 of Constitution: defines federal judicial power.

*SCOTUS has original j(x) over controversies between “a state, or
the citizens thereof, and foreign states, citizens, or subjects.”

*Really about the tribes’ status as sovereign.



Arguments Before the Court

*Cherokee Nation’s Arguments:
(1) Cherokees are either a state or a foreign nation.

(2) Cherokees are not a state.
(3) Therefore, they are a foreign nation.

*The State of Georgia’s Argument(s)?

0 ®




Cherokee Nation v. Georgia (1831)

*Marshall distinguishes the sovereignty of Tribes from
foreign nations and acknowledges them as “states™ but

not foreign states.
Characterized tribes as “domestic dependent nations.”

*Further determined that these domestic nations “are in a
state of puEllage and that “their relations to the US
resemble that of a ward to his guardian.

*Hints at possibly different outcome if Cherokees bring “a
proper case with proper parties.”



Worcester v. Georgia (1832)

* December 1830: Georgia statute required white people residing in
Indian Territory after February 1, 1831, to obtain a license & swear
allegiance

* Group of missionaries, including Samuel Worcester, openly refused
* Arrested, convicted, and sentenced September 1831.
* October 27, 1831: SCOTUS issues Writ of Error

= Georgia’s response?
“[T]he State of Georgia will not compromise her dignity as a sovereign state...
as to appear in answer to, or in any way become a party to any proceedlngs

before the Supreme Court” that interfere with state court opinions in criminal
matters.



Description of State’s Title

* "The extravagant and absurd idea, that the
feeble settlements made on the sea coast, or the
companies under whom they were made,
acquired legitimate power by them to govern the
people, or occupy the lands from sea to sea, did
not enter the mind of any man. They were well
understood to convey the title which, according
to the common law of European sovereigns
respecting America, they might rightfully convey,
and no more. This was the exclusive right of
purchasing such lands as the natives were
willing to sell.”



Removal Period
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“*Marshall has made his law,
now let him enforce it.”

* Indian Removal Act signed by
President Andrew Jackson on
May 28, 1830 (before Cherokee
cases were decided)

* Some moved peaceably, but
many tribes resisted this
relocation policy.
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Department of war era

* During the Revolution, the Continental Congress established three regional
departments of Indian affairs, charged with negotiating treaties and alliances
with tribes, most of which sided with the British during the war.

» With creation of U.S. Constitution in 1789, new Congress transferred those
duties to the newly established U.S. Department of War.

* The Bureau of Indian Affairs remained under the Department of War until 1849
when it was transferred to Department of the Interior.



End of Treaty Era

* 375 Treaties were entered into between 1778-1871.

* Treaties ceased with the passage of the 1871 Indian Appropriations Act,
declaring that “no Indian nation or tribe” would be recognized “as an
independent nation, tribe, or power with whom the United States may
contract by treaty.”

* Congress thereafter developed new methods of dealing with Indians. The
federal government continued to pass statutes and make agreements with
the Indians, but both Senate and House had to approve them.

* Other mechanisms were also developed and used outside of the federal
legislature-such as executive orders.



Federal Policies

Federal Indian Policy Overview
American Indians, American Justice

Allotment and Termination
Discovery, Conquest, Assimilation -

and Treati_ng Making :

1887

[ |
[]
I [
1945-
1887- 1961
1532-1828 /_,- 1928 ‘ ’!/- \
Y 1328 1928-1945 &8
I
-

1
Removal Reorganization —

and and Self-Determination
Relocation Self-Government

* Rollercoaster of policies
and programs designed to:

d Relocate;
J Assimilate;
U Reorganize; and

J Terminate tribes

dTribal “Self-
Determination” for past 60
ears — promoting role of
ndian people and tribes as
active participants
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Men standing with pile of buffalo skulls, Michigan Carbon Works, Rougeville, Ml, 1892 (Burton Historical Collection



Allotment Era (1877-1934)

* Congress passed the Dawes Act (General
Allotment Act) in 1877.

* This Act allowed the Bureau of Indian Affairs
(BIA) to transfer tribal lands to individual tribal
members, who would now own the land.

* Many tribes were also allotted land under
special legislation similar to the Dawes Act.




Result of Dawes Act 1877

* 60 million acres of reservation land
was either ceded outright or sold
to the government for non-Indian
homesteaders and corporations as
“surplus lands.”

* Despite original safequards to help
Indian people retain their land, the
General Allotment Act caused
Indian land holdings to plunge
from 138 million acres in 1887 to 48
million acres by 1934 when
allotment ended.

INDIAN LAND FOR SALE
T A HOME PERFECT TTL

YOUR OWN POSSESSION
WITHIN
THIRTY  DAYS

EASY P.A.YMENTS /"
FINE LANDS IN THE WEST

IRRIGATED AGRICULTURAL
IRRIGABLE CGRAZING oy FARMING

IN 1910 THE DePARTMENT OF THE INTERIOR Sowd Usper Seateo Bios ALLOTTED INoIAN LAND AS FoLLows:



Progression of Indian Lands

1880

Map from Eve Tuck & K. Wayne Yang, Decolonization is not a Metaphor (2012)
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White= Lands
transferred from
Indians to non-
Indians

Black=Lands held by
Indians or returned to
Indians




BOARDING
SCHOOL ERA (2860-

1978)

“Kill the Indian, save
the man”

“A great general has said that the
only good Indian is a dead one. In a
sense, | agree with the sentiment,
but only in this: that all the Indian
there is in the race should be dead.
Kill the Indian in him, and save the
man.”

Tom Torlino—Navajo, “As he entered the school in 1882” and “As he appeared three years later” from Souvenir of
the Carlisle Indian School, 1902. Courtesy of the Carlisle Indian School Digital Resource Center.



Ex Parte Crow Dog (1883)

* Crow Dog murders Spotted Tail in
Indian Country.

* Sioux tribal gov't orders Crow Dog to
pay restitution.

1\

* Dakota charges Crow Dog w/ murder
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Reasoning for Not Upholding
Jurisdiction

* "It tries them, not by their peers, nor by the customs of their people, nor
the law of their land, but by superiors of a different race, according to the
law of a social state of which they have an imperfect conception, and
which is opposed to the traditions of their history, to the habits of their
lives, to the strongest prejudices of their savage nature; one which
measures the red man’s revenge by the maxims of the white man’s
morality.”



MAJOR CRIMES ACT (2885)

*18 U.S.C. {1153

* Grants j(x) to federal courts, exclusive of states, over Indians who
commit any listed offense.

* Victim'’s Indian status doesn’t matter, as long as the defendant
is an Indian and the crime occurred in Indian Country

* Doesn’t terminate tribal j(x)



United States v. Kagama (1886)

* Congress has power to extend federal jurisdiction to crimes
committed between Indians in Indian Country.

* SCOTUS holds Major Crimes Act was exercise of congressional
power justified by the dependent status of the tribes as wards of
federal gov't.



Indian citizenship

* Post-Civil War opinions
interpreted Fourteenth
Amendment as excluding
Indians

* Citizenship extended through
treaties and statutes.

* Citizenship Act of 1924
naturalized all “Indians born
within the territorial limits of the
United States.”

S it .{; "
Mot .
o o T .‘v\,\v e \t&( q’l&*"’

President Calvin Coolidge poses with tribal citizens at the White House after signing Indian Citizenship Act.
Photo from Library of Congress, http://loc.gov/pictures/resource/cph.3c11409/



Indian Reorganization (1928-1945)

* John Collier, Commissioner of BIA during Roosevelt's New Deal
Administration

* Meriam Report (1928): criticized allotment and other approaches
to the “Indian problem.” Argued that the gov't hadn't
appropriated enough funds.

* Indian Reorganization (Wheeler-Howard) Act of 1934 was a major
reversal of governmental policy on Indian Affairs

* Didn't end, or contemplate end of, federal guardianship.
* Tribal self-government encouraged, rather than discouraged



TERMINATION ERA (1945-1969)

* 1949 Report on Indian Affairs by Hoover Commission

* “Complete integration” of Indians should be the goal so that Indian would move “into the mass of the
population as full, taxpaying citizens.”

* House Concurrent Resolution 108

* "[Alt the earliest possible time, all of the Indian tribes and the
individual members thereof located within the States of California,
Florida, New York, and Texas, and all of the following named Indian
tribes and individual members thereof, should be freed from Federal
supervision and control and from all disabilities and limitations
specially applicable to Indians.”




Result of termination

* Approximately 109 tribes and bands were terminated.
* Minimum of 1,362,155 acres and 11,466 individuals affected.

» Withdrawal of federal obligations to tribes (aid, services, and
protection), end of those tribes’ reservations, end of exemption from
state taxing authority.

* Most regained federal recognition through political process, appealing
to Congress, and Supreme Court decisions.



Termination era programs:

. . ®
* Public Law 280 (1953): Extended state civil and criminal @ 1)
jurisdiction into Indian Country in 5 states: California, ANCE OF YOUR
Minnesota, Wisconsin, Nebraska, Oregon. g -

* Relocation programs promoting migration to urban <
areas, such as Denver, the chance of a lifetime ey |

* Transfer of Indian health responsibilities from BIA to s e ’
Dept. of Health, Education and Welfare e o AN



SELF-DETERMINATION ERA
(1970-Present)

* “[I1t should be up to the Indian
tribe to determine whether it is
willing and able to assume
administrative responsibility for
a service program which is
presently administered by a
Federal agency.”

* President Nixon’s Message to
Congress (July 8, 1970)



Indian Self-determination and
education assistance act of 1975

* Gives express authority to Secretary of Interior & Secretary of Health and Human
Services to contract with, and make grants to, Indian tribes and other Indian
organizations for the delivery of federal services.

* Tribal programs funded by federal gov't, but planned/administered by tribes
themselves.



The Montana Doctrine

* Montana v. United States, 450 U.S. 544 (1981) - SCOTUS held that when
there is no showing that tribal interests are affected, a tribe lacked inherent
power to regulate hunting and fishing by non-Indians on non-Indian
reservation land.

* Two exceptions:

* (1) A tribe may regulate, through taxation, licensing, or other means, the
activities of nonmembers who enter consensual relationships with the tribe
or its members, through commercial dealing, contracts, leases, or other
arrangements; and

* (2) A tribe may regulate conduct of non-Indians that threatens or directly
affects the political integrity, the economic security, or the health or welfare
of the tribe.




(Some) Cases involving Pueblos

* Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) — tribes enjoy sovereign
immunity from suit.

* United States v. Sandoval, 231 U.S. 28 (1913) — Although Pueblo Indians
own land in fee, Congress still had authority to prohibit sale of liquor in
their territory

* City of Albuguerque v. Browner, 865 F. Supp. 733 (1993) — EPA’s approval of
Isleta Pueblo’s heightened water quality standards upheld

* Merrion v. Jicarilla Apache Nation (1982) — Power to tax is an essential
attribute of Indian sovereignty & is a necessary instrument of self-
government & territorial management.



OtherVery Important Cases

* Morton v. Mancari, 417 U.S. 535 (1974) — SCOTUS upheld Indian
preference — Congress legislates to Indians as a political
classification, not a racial one



McGirt v. Oklahoma (2020)

* Holding: land reserved for the Creek Nation since the 19th century
remains “Indian Country” under the Major Crimes Act, which grants
the federal government exclusive jurisdiction to try certain major
crimes committed by enrolled members of a tribe on that land.

* Fact that Oklahoma has been exercising jurisdiction in these cases
doesn’t make it any more correct.

* "Unlawful acts, performed long enough and with sufficient vigor, are
never enough to amend the law.”



Oklahoma v. Castro-Huerta (2022)

* Held: The Federal Government and the State have concurrent
jurisdiction to prosecute crimes committed by non-Indians against
ndians in Indian country.




Haaland v. Brackeen, No. 21-376 (June 15, 2023)

Lawsuit brought by Texas, Indiana, Louisiana, and individual plaintiffs

Argued Congress lacks authority to enact ICWA. Court rejected this ("Congress’s power to
legislate with respect to Indians is well established and broad”)

Argued several provisions violate anticommandeering principle of Tenth Amendment.
Court rejected this argument because it applies to both state and private actors.

Argued that because the Indian Child Welfare Act applies to “Indian children,” and creates
placement preferences that prioritize Indian families, it violates equal protection
= Supreme Court did not address this because the plaintiffs lacked standing.

Argued it violated nondelegation doctrine by allowing tribes to write rules that override
state law. Court didn‘t address this due to lack of standing.
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